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Overview

• On April 18th, the SEC proposed a package of three rulemakings designed to 

enhance retail customers’ relationships with IAs and BDs, while preserving 

access to a variety of types of advice relationships and investment products:

• Proposed Regulation Best Interest;

• Proposed Form CRS Relationship Summary; Amendments to Form ADV; 

Required Disclosures in Retail Communications and Restrictions on the Use of 

Certain Names or Titles; and 

• Proposed Interpretation Regarding Standard of Conduct for Investment Advisers.

• Best Interest Obligation: BDs and their associated persons must act in the 

“best interest” of a retail customer when making a recommendation of any 

securities transaction or investment strategy involving securities at the time 

the recommendation is made.
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Proposed Regulation Best Interest (“Reg BI”)

• Reg BI Does:

• Go beyond “suitability” obligations.

• Create four new obligations that must be satisfied in order to meet the “best 

interest” obligation (disclosure, standard of care, and two conflict of interest 

obligations).

• Apply to a broader range of customers than FINRA’s definition of “retail 

customer.”

• Reg BI Does Not:

• Extend beyond recommendations or the point in time a recommendation is 

made.

• Impose a uniform fiduciary duty for BDs and IAs.

• Create a private right of action.
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Reg BI - Disclosure Obligation

• Reasonably disclose to the retail customer, in writing (1) the material facts 

relating to the scope and terms of the relationship, and (2) all material 

conflicts of interest associated with the recommendation. 

• Form of disclosure and timing:

• Flexible “layered disclosure” model rather than specific disclosures at specified 

times.

• Form and manner of disclosure is not mandated; disclosure depends on 

frequency and level of advice and services.

• Disclosure must be early enough that investor has time to consider the 

information, but not so early such that it renders disclosure meaningless.

• “Material conflict of interest” is defined broadly; includes conflicts arising 

from financial incentives and other conflicts associated with the 

recommendation.

4



WilmerHale

Reg BI - Care Obligation 

• In making a recommendation, the BD or associated person must exercise 

reasonable diligence, care, skill, and prudence to satisfy three suitability-type 

obligations.

• Reasonable basis suitability: Have a reasonable basis to believe that the 

recommendation could be in the best interest of at least some retail 

customers and understand the potential risks and rewards of the 

recommended transaction or strategy.

• Customer-specific suitability: Have a reasonable basis to believe the 

recommendation is in the best interest of a particular retail customer based 

on that customer’s investment profile and the potential risks and rewards; and 

• Quantitative suitability: Have a reasonable basis to believe a series of 

recommended transactions is not excessive even if they are in the retail 

customer’s best interest when viewed in isolation. 
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Reg BI - Conflict of Interest Obligation 

• There are two separate Conflict of Interest Obligations.

• Material conflicts of interest associated with the recommendation.

• BDs must establish written policies and procedures reasonably designed to 

identify and at a minimum disclose, or eliminate, all material conflicts of interest 

that are associated with such recommendations.

• More specifically, material conflicts of interest arising from financial incentives

associated with the recommendation.

• BDs must establish written policies and procedures reasonably designed to 

identify and disclose and mitigate, or eliminate, material conflicts of interest arising 

from financial incentives associated with such recommendations. 

• No “one-size fits all” expectation.  It is reasonable to use risk-based 

compliance rather than detailed review of each recommendation.
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Form CRS Relationship Summary & Use of Titles

• SEC registered IAs and BDs are required to deliver a “relationship 

summary” to retail investors via Form CRS.

• Delivery must be before or at the time the account is opened.

• “Retail investor” is defined differently than “retail customer” in Reg BI.

• Length, form, and content are dictated.

• Certain items must be addressed, including the applicable standard of conduct, fees, 

and conflicts of interest.

• The form must contain certain key questions for the investor to ask the representative.

• BDs and their associated natural persons cannot use the term “adviser” 

or “advisor” as part of a name or title when communicating with a retail 

investor unless they are dually-registered as IAs.
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Investment Adviser Interpretation

• The SEC proposed an interpretation regarding the standard of conduct of 

investment advisers.

• Elements of the fiduciary duty: (1) duty of loyalty; and (2) duty of care

• Includes duty to provide advice that is in the client’s best interest, duty to seek best 

execution, and duty to act and to provide advice and monitoring over the course of the 

relationship.

• The interpretation notes that, in some cases, disclosure may not be sufficient to 

cure a conflict.

• The SEC requested comment on whether to enhance investment adviser 

regulation in the following areas: (1) continuing education and licensing; (2) 

provision of account statements; and (3) financial responsibility obligations 

(e.g., net capital).
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